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Areas Within presentation

Recent Develepments

ISsues relating ter dismissals
a Unfair, Wirengfiul
s Redress

DISciplinany’ procedures & Employee handhoek
IRjURCHIGNAS
Contemporany situations

(( Selected list ofi cases to demonstrate the decisions )



General comment

here is a need te have a solid and easily,
Understend employment contiact —
delineating Wwhat Is expected and alse
Wihat: conpstittites a dismissikle ofifence

Beware = home made™ contracts

Keep them short, simple and clear!!



Dismissal

= you're fired, terminated, dismissed™ —
ROWEVEY there! IS SOmEeNmes reem for
doukti

Law’ en dismissalsi has changed since: 1970's

Importance off geoadl persennel management



Dismissal

Empleyers are finding that ISithey: have not
assisted, properly trained or helped an
empleyee meet required: standards of
CONMPELENCcE and cenduct, they may: not ke
aple to - fire* the individual

Concept of constructive dismissal



Dismissal categories

Ordinary: dismissal

Constructive dismissal

By stattite

“ gun ter the head?

Language Whichrameunts te dismissaill il



Unfair dismissals — termination for unfall or
Inadmissinle reasons

Wirengiiul dismissal
( employee must elect WhRICHI 1o, USe)

Code of practice on G&ID: procedures

Question of reasenanle netice



here Is no general legal reguirenment fer a
Wiitten employment contract — prudent to
lave ene

Terms of Employment ( lInfermation) Act
1994

Importance of staff: handhoek



Legisiation
Empleyment Equality, Acts
Unfiair DismissalsiActs

Code off practice on G&Drproceadures (Sl
2216)/20)0)0))



Two fundamental principles of
Natural Justice

Nemo ludex Ih causa sua

Allelfelfiezian) gelriern



Redress for dismissal

Calculation of loss

SPECIfIC performance

Injunctions ( relevant cases)



Carroll V. Bus Atha Cliath,

“The traditional poesition at commen law: was that a contract ofi employment could
e terminated: on reasonable notice witheut giving any. reasen. lnthoese
CIrcUimstances It Was ehvieus that the only: remedy fior a breachi off contiract by Wway
eff dismissaliwas fier the payment ofi the amoeunit that weuld have been; earmed; had
apprepriate notice heenrgiven. Hewever, It IS new. freguently. the case that
employees cannot he dismissed), as a matter off contract, save ol good reasen,
such as Incapacity, stated mishehaviour, redundancy or the like. It woeuld appear
that the development of the law: in relatien to alifording employees a certain
compliance with' the rules; ol natural justice In respect off pessible: dismissal denves,
at least i materal part, frem this development. i the stated reason for seeking
to dismiss; an employee isi ani allegation off misconduct, then'the courts have,
consistently, held that there is an ohligation| to affierd that empleyee fair
Procedures In respect off any determination) leading ter suchi dismissal.. Tiat dees
not alter the fact that an employer may: still; 1 hes contractually firee ter de so,
dismiss an employee: for no reason. It simply: means that where an employeris
obliged to rely upoen stated misconduct fior a dismissal; 6r, Where it IS not so
obliged, choeeses to rely upon stated misconduct, the employer concerned Is
obliged te conduct the process leading to a determination as te Whether
there was such misconduct in accordance with many of the principles of
natural justice.”

Clarke J.



Naujoks v National Institute or BIoprocessing, Research

ana. framing Limitea

“|t seems, ter me that that Is not far removed
fireny making a judgment that there was a
falltre onrthe part of the Plaimtiifl te; properly.
dischiarge his duies as CEO, wWhich would
entitle the Defendanit te: sunmarily: dismiss

e Plaiprii; But stbject 1o aiferding: him: fiail
precedures.”

Lattey: J.



rFennelly.—v- Assictirazionl General.

“In the meantime the plaintiiiwill be left
WiIthoeUut a salary. and nething to livve on.
hessituation i which he finds himseli
would be little shoert of disastrous. It
SEEMS o Me In| that situation that the balance
O cenVEeRIence s in: the: plaintiff's favour. IHe
shouldinet be lefit inrthe situation: BetWeen
AEW. and the action i \Which he would e
virtually: destitiite Withi 2 prospect off damages
at the action. Fhat seems an unjust sittatien.

Costello J.




Parsons V. lararod. Eireann

“What the Unfair Dismissals Act, 1977 does Is to give the worker who feels that he
has been uniairly dismissed an additienal remedy Whichi may: cary With It the Very,
rar-reaching relief of reinstatement in s previous employment. It dees not limit
the woerker's, rights;, It extends them. At the same time, s. 15 of the Unfair
Dismissals, Act: prevides; that the werker must choese hetween suing for damages
at common law: and claiming relieff under the new Act. Sul-section (2) accerdingly
provides that It he claims relief under therAct helis not entitied ter recover damages
at common law; while sul=section (3) provides; that Where proceedings fior
damages; at. common law fer wrengful dismissal are iniiated by or onrbehalf of an
emploeyee the employee shall not be entitled to redress under the Uniair;
[Dismissals Act inj respect of the same dismissal.

“Tihe traditional relief’at commoni law: for unfair dismissal was a claim, for damages.
The plaintii: may: alserhave: been entitled ter declarations inf CErtalin; CIrcUmstances
such as, for Instance, that there was aniimplied term in hIs contract entitling him
to fair procedures befere he was dismissed. But such declarations,were in'aid of
the common law: remedy’ andl had nerindependent existence apart fromiit. i the
plaimtifii leses his right to sue fer damages at commen law: the heart has gene out
off his claim and there IS ne ether free-standing relief which he cani claim: at law: or
In equity.”

Barrington J.



Heneghan v e Western Reqgional Fisfieries
Boara

“It was highly. ebjectionable that IVIr.
Kenmneady Whe Was the' pime moever in the
dismissall Process, ene: of the: main reasens for
Which Was ther element: ofi personal
antagenismiand WHReSe VEersion: of the: fiacts
Was; chiallenged by Vir. Heneghan, sheuld
decide the whole guestion:.

Carrollf Ji




Shortt v PData Packaging

_Ilam satisfied that damages are not an
adeguate remedy where the:plamtif=will
Rave te await the trial ol the: action in
circUmstances Wiere he Is tetally witheut
[emuneration andiwhere a taal will inevitalaly,
e seme time: away. ARy less sustained By the
defiendant will' e adeguately met By the
plaintififs  tndertakings. e balance: of
ConVEenIence: Is alserin iaveuls off the granting
eff an IRjuRction pending the hearng 1N erder
10 preserve the status gue.”

Keane: J.




Kiely v Minister: for Social Welfare

“lrpuRals exercising guasi-judicialf itncCiiens
are freguently allowed ter act Infermally,— 1o
[ECEIVe URSWoerI evidence, 1o act oI hearsay,
10 depart fron the rules of evidence, 1o Ignore
courtroom procedures, anad the like — hut
they. may. net act In such a way as to
Impeniia falr heanng or a iallk result. =

IHenchy: J.




cassiay-v- Srannon castie Banguerts

“Wihen'an employer is confronted withr an allegation
Oft misconduct against an employee, then It Seems
that befere a decision: Is made to dismiss, the
PErson accused must be Informed clearlv of
that withiwhich he'is charged. He must then
get a failr hearing. This dees not necessarily:
Mean such a hearing as he wouldiget 1n a
courkt offlaw but 1t dees mean thathe should
pe treated fairly according te the ordinary
reasonablée standards o fair play: He must e
given a fali oppoertunity’ of refuting the: charges and
Implicit I this IS that he must be teldl reasenanly: fiull
particulars of the charges.”

Budd J.




O Sullivan V.- Vierey, Hospital Cork Limiitead.

“At one end of the scale IS an entirely: informall investigation carried! eut by:
an employer for the purpeses ol ascertaining Whether there might be a
pasiIs for Instituting disciplinary procedures ...

“At the other end ofi the spectitn there are statutory: SChemes WhICHh
reguire a decision off a particulalt bedy, as ter the existence off a prima faclie
case as a pre-reguisite to fiermal disciplinary. proceedings ...

“In between these twoe extremes may. be: a varety ofi forms of preliminary
enquiry. Which: may: vary: as te; their formality i the sense of Whether they.
are a formal andl necessary step 1o a sulbsequent stage in: a disciplinary.
PrOCESS...

“I am therefore satisfied that the plaimiifi has made out a prima facie case
that the terms of reference of the: OfBrien lnguirny are such as; to render
that enguiny: tainted by What, en' the basis of the' evidence: hefere me: at
this stage, 1Lmust concludewas a legally filawed enguiry. conducted
by Mr. Brown.”

Clarke J.



Ini Carroll v Bus Atha Cliath/Publin Bus

“...I'he starting point Is that Mir. Carnrell has net yet heen finally dismissed given
that hisi appeal Isi pending. Eor the reasons indicated above | am satisfied that the
stated basis as e Why Mr. Doneghue refused! ter hear the case on Sth August Was
net a valid reason...

... Having/ found that he (Mr. Duggan) was not entitied te; reach conclusions on
that basis It necessanly fellews that his; cenclusions as to the approprateness, of
dismissing Mr. Carroll were reached ini breach off M. Carroll’s entitiement te
natural andi censtittitional justice...

... Il'am net satisfied that it caniloe said that Mir. Carrelliweuld have: heen afforded
such overall fair precedures in that eventuality. In'sulbstance I have, for the
reasons indicated above, come to the view: that Mr. Carroll had, 1n’ effect, no real
nearing before the relevant efficiall such that the determination; of that official
sheuld be treated as, In substance, a nullity. ...

... In those circumstances; even I the appeal hearing were conducted: fairly, It Is
Impossible to conclude that Mk Carrellimight not e at a disadvantage: by Virtue of
not having hadla preper “first instance: hearing and), in all the circumstances of
the case, It appears terme that It Isiapproeprate tor make a declaration te) the effiect

that the purported’ decision to dismiss by Mr. Duggan Is veid and of no efifect ...”

Clarke J.



Mana Lingham Vv Healti Service Executive

=..1tIs wellfestablished that the erainany’ test
of a fallf Issue: 1o ve: tried IS net sufficient toe
meet the first leg ofi the test fior the grant: of
an Interlecutery IRjURctien WhHEre the
IRjURCtIoN seUgt IS inl effect mandateny. In
SUCHI a case, It IS necessany. for the applicant
10, Shew, at least that e has a streng case: thal
e is likely tersucceed at the hearng of the
action.*

Eennelly J.



American Cyanamia v Ethicon: Limitea

|t 1S/ nE palt off the' Court's function: at this
stage of the litigation te) try: torreselve conflicts
Off evidence on affidavit as te; facts 6n WhICH
e claimst e either party: may: ultinmately/
depend ner tordecide difficult guestions Which
callfor detailed argument and mature
considerations. Ihese are matters torhe dealt
With at the: triall.”

LLord Dipleck



EMPLONMENT LAW: — INJUNCTTONS
Relevant Cases

Ahimed v Health Service Executive [2007] IEHC 312; [2006]
IEHC 245 (High Court, Laffioey J., 29/8/2007; 6/7/2006)

Becker v Board efilVianagenment St Dominics Secondary, Sclool,
Cabra (High Court, 15 April 2005; [2005] IEHC 122)

Berber v Punnes Stores [2009] ELR 64 (Supreme Court)

Bergin v Galway: Clinic Ltd [2008] I Rt [2007] IEHC 386 (High
Court, Clarke J., July 2007)

Boland Vv Phoeenrx Srannon Plc 1997 ] STELR 113 (IHigh Court,
Barrom J.)

Buris v Governor castlerea Prisomn [ 2009] IESC 33 (Supreme
Court, Geoghegan J., 2/4/09)

Byrme v Shannon Foynes Port Co (High Court, Clarke J, 2008)



EMPLOYMENT LAW — INJUNCTIONS
Relevant Cases

canllv. DU 2007] ELR 113/ (Supreme Court; Highi Court, Clarke J.
interlocutery Injunction: and fiull High Court heanng)

Campus O v Ministerior lnaustry.ana. Energy. (Ne: 2) [1983] IR 88 (Supreme
Court)

carrollv:Bus Atfia Cliath/Publin Bus (INe: 1 & 2)[2005] ELR 1491 & 197 (High
Court, Clarke J.)

Cass/ay V. Shiannon. Castie anguers & /Hertager Limitea | 2000] ELR 248 (High
Court, Budd'J.)

Chiariton —Vv- /5.4, e Aga Khan (NVe: Z) 1999 ELRI1S6 (Hight Ceulrt, Lakioy J.)

corey v Willlam: connolly, & Sons Lia 2007 1EHC 319 (High Court, Edwards
J.)

Coonan v Attormey General /- DPP 2004 I R (Supreme: Court; High' Court,
Carroll J.)

Corrigan v.Bank or lré/ana (High Court, Clarke J., 2008)
Courtney V. Radio. 2000 Lta [1997] ELR' 198 (High' Court, Laffey: J.)
Cronm, v Eircom [|2007] ELR 84 (High Court, LLaffey J.)



Conclusion

Practice ofi Ialneuif law: has changed over the
jast 401 yearns; as refiectealin legisiatoen; and
fegulations

Almi - Ealress and equity: ter werkplace
Balancing rghts and enttiements

The'legisiation! Is substantial and complex
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